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breach thereof."'19 Obviously, upon a technical consideration, the
crucial words, yet to be tested in Florida, are "operate to give rise"
and "action for the breach thereof." Presumably if an action, however
cast, "arises" from a contract to marry it will be barred unless the
Court emphasizes the latter phrase. Such emphasis, however, would
enable the Court to say that so long as the action does not sound in
breach of contract to marry gives rise to an action, it is not a "breach"
20
action.
In view of the wording of our particular statute, the Florida practitioner's best possibility, technically, for avoiding the statute's os2
tensible crippling effect in its application to ring cases and the like
is to adopt a theory that minimizes any breach aspect of the relationship of the parties and stresses either mutual rescission or simple
non-occurrence of the event upon which the gift is conditioned.
DUANE ANDERSON

IMPLIED WARRANTY: RETAIL FOOD STORES AND
SEALED CONTAINERS
Scicer v. Carl's Markets, Inc., 45 So.2d 671 (Fla. 19.50)
After eating sardines from a sealed can purchased at the defendant's
food store, the plaintiff became violently ill. She subsequently brought
suit to recover for the injuries sustained, alleging that the defendant
warranted by implication that the sardines were fit for human consumption. The defendant's demurrer to the declaration was sustained,
and the plaintiff appealed. HELD, a retail dealer selling food products
in sealed containers is liable to a purchaser who sustains injuries
caused by eating unwholesome substances found in the containers, on
the theory of an implied warranty of fitness for human consumption.
Judgment reversed, Justices Hobson and Terrell concurring specially,
justice Roberts and Associate Justice Tillman dissenting.
19

FLA. STAT. §771.04

(1949).

2"For example, in Spitz v. Maxwell, 186 Misc. 159, 59 N.Y.S.2d 593 (Sup.
Ct. 1945). the pleader took care to allege a "mutual rescission," which relieved
the court of the necessity of dealing with the odious word "bleach."
"'That is, in all gift cases in which there is no dispute as to the e\istence
of a bona fide relationship of fiance and financee and in which recovery would
be indicated in the absence of an "anti-heart-balm" statute.
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Under the early English law, liability for an implied warranty of
fitness for consumption was based at least partly upon a statute.'
Without the benefit of such a statute, however, the English courts
later found an implied warranty if the buyer ordered provisions and
trusted to the judgment of the seller to select those reasonably fit for
the purpose announced.2 After the passage of the English Sale of
Goods Act,3 liability attached to a retailer of food for a breach of
warranty of fitness for consumption,4 as well as for a breach of warranty of merchantability.5
The applicable implied warranty provisions of the Uniform Sales
Act 6 are substantially the same as those of the English Sale of Goods
Act. The courts of the states that have adopted the Uniform Sales Act,
with few exceptions,7 hold a retailer of food products sold in sealed
containers for immediate use liable on the basis of an implied warranty of fitness for consumption.8 Those jurisdictions, including
Florida, that have not adopted the Uniform Sales Act, are not agreed,
however, on the basis of the imposition of liability on the retailer. A
number of courts refuse to allow a recovery on the theory of implied
warranty; they make negligence the basis of the retailer's liability 9
and impose upon him only the duty to employ ordinary care in the
selection of suppliers and in the examination of containers after they
are received.1 0 In rejecting the implied warranty basis, these courts
emphasize the fact that the retail merchant does not have a superior
means of ascertaining the fitness of the contents of a sealed container,"1
'See Burnby v. Bollett, 16 M. & W. 644, 654, 153 Eng. Rep. 1348, 1352
(Ex. 1847).
2
Bigge v. Parkinson, 7 Hurl. & N. 955, 158 Eng. Rep. 758 (Ex. 1862).
356 & 57 Vicr. c. 71 (1893).
4
Jackson v. Watson, [1909J 2 K.B. 193.
5
Daniels v. R. White & Sons, Ltd. & Tarbard, [1938] 4 All E.R. 258 (K.B.).
6Ur~omj SALFs Acr §15(l),(2).
7
Pelletier v. Dupont, 124 Me. 269, 128 AtL 186 (1925); Bell v. Bowers Stores,
Inc., 3 Tenn. App. 590 (1926).
8
E.g., Griffin v. James Butler Grocery Co., 108 N.J.L. 92, 156 At. 636 (1931);
D'Onofrio v. First Nat. Stores, Inc., 68 R.I. 144, 26 A.2d 758 (1942).
9
E.g., Coca-Cola Bottling Co. v. Swilling, 186 Ark. 1149, 57 S.W.2d 1029

(1933).

' 0E.g., Fleetwood v. Swift & Co., 27 Ga. App. 502, 108 S.E. 909 (1921).

11
Davis v. Williams, 58 Ga. App. 274, 198 S.E. 357 (1938); Bigelow v. Maine
C. R.R., 110 Me. 105, 85 AUt. 396 (1912); Julian v. Laubenberger, 16 Misc. 646,
38 N.Y. Supp. 1052 (Sup. Ct. 1896); Walters v. United Grocery Co., 51 Utah
565, 172 Pac. 473 (1918).
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and that the buyer, therefore, does not rely on the skill and judgment
of the seller. 12 Indeed, one judge has observed that the consumer
actually has a better opportunity to discover any contamination or
impI.
.,::
than doe-,ie ret der.'" in addltion, ithas been frequently observed that the effect of holding the retailer liable on the
implied warranty theory is to constitute him an insurer.' 4 Further, it
is argued in support of this view that the purchasing public relies on
the reputation of the packer or on the brand name' 5 rather than on
any inspection of the goods by the retailer; 16 and consequently, unless
there is a contractual provision to the contrary,' 7 the imposition of
an insurer's liability on the vendor is at odds with the understanding
of both parties at the time of the contract of sale. 18
Other courts take the view of the principal case and hold that the
retailer impliedly warrants the fitness for consumption by the mere sale
of food to the consumer. Several of these courts have been influenced
by the fact that the consumer could not ascertain from the label the
name of the packer, 19 and have held that the retailer is in legal effect
placed in the position of the packer. 20 In reply to the objection that
the retailer has no opportunity to inspect the contents of sealed
containers, one court points out that this objection likewise applies to
certain bulk goods, and yet such goods are almost universally held to
be subject to implied warranties. 2 1 Another argument advanced is that,
since the retailer's knowledge of the various brands gives him an
advantage in the selection of food that the consumer lacks ,22 a
necessary inference attaches that the buyer is relying on the retailer's
specialized knowledge.2 3 Williston states that the mere fact that an
12 Pennington v. Cranberry Fuel Co., 117 W. Va. 680, 186 S.E. 610 (1936).
'-See Critz, J., dissenting in Griggs Canning Co. v. Josey, 139 Tex. 623, 635,
164 S.W.2d 835, 841 (1942).
14 E.g., Great A. & P. Tea Co. v. Gwilliams, 189 Ark. 1037, 76 S.W.2d 65
(1934); Bigelow v. Maine C. R.R., 110 Me. 105, 85 At. 396 (1912); Bell v.
Bowers Stores, Inc., 3 Tenn. App. 590 (1926).
"5Seruggins v. Jones, 207 Ky. 636, 269 S.W. 743 (1925).
16 Bigelow v. Maine C. R.R., 110 Me. 105, 85 Atl. 396 (1912).
17Id. at 111, 85 Atl. at 398; Julian v. Laubenberger, 16 Misc. 646, 649, 38
N.Y. Supp. 1052, 1055 (Sup. Ct. 1896).
8
Pennington v. Cranberry Fuel Co., 117 W. Va. 680, 186 S.E. 610 (1986).
19 E.g., De Couveia v. H. D. Lee Mercantile Co., 231 Mo. App. 447, 100
S.W.2d 336 (1936).
20
Walker v. Great A. & P. Tea Co., 131 Tex. 57, 112 S.W.2d 170 (1938).
21Rabb v. Covington, 215 N.C. 572, 2 S.E.2d 705 (1939).
22

Ibid.

" 3 -'Ward
v. Great A. & P. Tea Co., 231 Mass. 90, 120 N.E. 225 (1918).
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individual retailer may suffer a hardship is not a sufficient reason for
making an exception to the general rule of implied warranty. In his
opinion the reasons for holding the retailer of food responsible for
selling defective goods are stronger than those for holding any other
class of retailer liable. 24 Obviously, public policy is the real basis for
holding a retailer liable; 25 and several courts have stated that these
decisions merely recognize the public policy as set forth in pure food
laws.

20

Most states deny recovery in any event if the plaintiff is not in
privity with the retailer.2 7 In a few of the states that hold the retailer
liable on the implied warranty theory, however, the requirement of
privity has been dispensed with; the consumer, irrespective of whether
he has had any direct dealings with the retailer, is permitted to recover
on the ground that the warranty runs with the goods.28 Since the
primary reason for holding the retailer liable is one of public policy,
there is no logical reason to hamper recovery by technical requirements of privity. The burden of the retailer's liability is relieved to
some extent by the fact that the producer of the goods is in turn liable
to him,2 9 and by the additional fact that the retailer can bring in
the manufacturer to defend the suit by the consumer 0 if no jurisdictional problems arise.
In the principal case the Florida Court does not indicate whether
privity with the retailer is necessary or whether the wholesaler warrants by implication fitness for consumption. Regardless of the un241 WXLSTON, S S §242 (Rev. ed. 1948).
2
Chapman v. Roggenkamp, 182 I1. App. 117 (1913); Rabb v. Covington,
215 N.C. 572, 2 S.E.2d 705 (1939).
2
GWiedeman v. Keller, 171 11. 93, 49 N.E. 210 (1897); Bowman v. Woodway
App. 307, 177 N.E. 727 (1930); Walker v. Great A. & P. Tea Co.,
Stores, 258 Ill.
13127Tex. 57, 112 S.W.2d 170 (1938).
Borucki v. McKenzie Bros. Co., 125 Conn. 92, 3 A.2d 224 (1938); Gearing
v. Berkson, 223 Mass. 257, 111 N.E. 785 (1916); Stave v. Giant Food Arcade, 125
N.J.L. 512, 16 A.2d 460 (Sup. Ct. 1940); Giminez v. Great A. & P. Tea Co., 264
N.Y. 390, 191 N.E. 27 (1934); Colonna v. Rosedale Dairy Co., 166 Va. 314, 186
S.E. 94 (1936); Prinson v. Russos, 194 Wis. 142, 215 N.W. 905 (1927).
28
Klein v. Duchess Sandwich Co., 14 Cal.2d 272, 93 P.2d 799 (1939) (packApp. 305, 47 N.E.2d 739
aged sandwich); Welter v. Bowman Dairy Co., 318 Ill.
(1943).
291nterstate Groc. Co. v. George Win. Bentley Co., 214 Mass. 227, 101 N.E.
147 (1913); Mazetti v. Armour & Co., 75 Wash. 622, 135 Pac. 633 (1913). In
Florida the producer is also liable to the consumer on an implied warranty,
Blanton v. Cudahy Packing Co., 154 Fla. 872, 19 So.2d 313 (1944).
UoSee Martin v. Great A. & P. Co., 301 Ky. 429, 192 S.W.2d 201, 203 (1946).
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